performance."  Later on Vrettos called complainant and asked if
she wished to "quit."  Complainant's response was "No, you fired
me and we'll leave it there" (Tr. at 182).

19.  On November 27, 1982, complainant filed a discrimination
complaint with the Utah Anti-Discrimination Division alleging she
was fired because of her sex and age (56) and replaced with a male
who was younger and less experienced.  The matter was settled by a
written agreement dated January 19, 1983 wherein the respondent
agreed to revise complainantTs personnel file from "poor work
performance" to "resigned for personal reasons", expunge file of
any and all comments related to this charge, provide neutral
references, and discontinue its appeal action against
complainant's request for unemployment compensation (Exh. R-4).

DISCUSSION

Under the analytical guidelines established in Secretary on
behalf of Pasula v. Consolidation Coal Corp., 2 FMSHRC 2786
(October 1980), rev'd on other grounds sub nom., Consolidation
Coal Corp. v. Marshall, 663 P. 2d 1211 (3rd Cir. 1981), and
Secretary on behalf of Robinette v. United Castle Coal Company, 3
FMSHRC 803 (April 1981), a prima facie case of discrimination is
established if a miner proves by a preponderance of the evidence
that (1) she engaged in protected activity and (2) the adverse
action against her was motivated in any part by that protected
activity.  If a prima facie case is established, the operator may
defend affirmatively by proving that the miner would have been
subject to the adverse action in any event because of his unpro-
tected conduct alone.  See NLRB v. Transportation Management

Corp. , _____ U.S. _____, 76 L.Ed. 2d 667 (1983).  Also, see

Secretary on behalf of Patricia Anderson v. Stafford Construction
Company and Federal Mine Safety and Health Review Commission, F.

2d ____(D.C. Cir. 1984), stating that an agency like the

Commission has ample authority to adopt the Pasula burden of proof
allocation.  See Borch v. FMSHRC, 719 F. 2d 194, 196 (6th Cir.
1983>.

In the case at .issue here, Complainant alleges she was fired
or discharged from her position as training instructor for
respondent because she stated at the annual retraining session on
November 1, 1982, that the training plan was not being followed
and that "fraudulent" certification of training was issued for
training not given or was inadequate.  Also, that this was a
culmination of a problem between complainant and William Vrettos,
her immediate supervisor, which started in April 1982
(Complainant's Brief at p. 1).

I find that when the complainant asserted that there were
some inadequate certifications of training of miners on their
5000-23's both in April 1982 and on November 1, 1982, during the

1285 a termination as of that date.  The
